Section 508 – Model Complaint Process - DRAFT
Section 508 of the Rehabilitation Act provides that Complaints under Section 508 are to be filed with the Federal department or agency alleged to be in noncompliance. The Federal department or agency receiving the complaint shall apply the complaint procedures established to implement Section 504 for resolving allegations of discrimination in a federally conducted program or activity.
Note that Section 508 does not limit the rights and remedies available under other parts of the Rehabilitation Act (e.g., Section 501 and Section 504).  Therefore, when a federal employee files a complaint under Section 508, that complaint may also constitute a complaint under Section 501 of the Rehabilitation Act for disability-based discrimination, such as failure to provide a reasonable accommodation.  Therefore, many Section 508 complaints should be pursued both as a complaint about inaccessible EIT via Section 504 procedures AND as a complaint about discrimination/accommodation via Section 501 procedures.  Similarly, a Section 508 complaint by a member of the public may also constitute a complaint for disability discrimination, including failure to reasonably modify practices and procedures or failure to provide equally effective communication, under Section 504 and should be handled under both statutes.  Notably, providing an individual with a disability reasonable accommodation under Section 501 or reasonable modification/effective communication under Section 504 may satisfy the Section 501 or 504 obligations but may not necessarily satisfy the agency’s obligations under Section 508 to ensure that its EIT is accessible.

Roles & Responsibilities

Complainant 
Any individual, whether a [Agency] employee, another federal agency’s employee who wishes to use [Agency] EIT, or a member of the public, who alleges a Section 508 violation by [Agency] and wishes to pursue a Section 508 complaint is responsible for submitting a signed, written statement that provides all necessary and appropriate information to the [Complaint-Receiving Office].

[Insert links or descriptions of Section 504 complaint requirements (e.g., forms, deadlines, etc.)]

Section 508 Complaint-Receiving Office [Office of Equal Employment Opportunity/Office for Civil Rights or Chief Information Office/Section 508 Coordinator]
· The [Complaint-Receiving Office] is responsible for receiving, recording, and timely reviewing Section 508 complaints from [Agency] employees, employees of other federal agencies who complain about [Agency] EIT, and members of the public.  

· Each complaint should be reviewed to determine whether the complaint raises a facially valid Section 508 issue, as well as whether it potentially raises Section 501 (e.g. reasonable accommodation) issues and/or Section 504 (e.g. reasonable modification or effective communication) issues.  If so, the [Complaint-Receiving Office] is responsible for forwarding the complaint to the appropriate office(s) for handling under those laws, while the office responsible for Section 508 complaints pursues the Section 508 requirements.  

· If the [Complaint-Receiving Office] determines that the complaint involves an employee or customer of another federal agency, the [Complaint-Receiving Office] is responsible for forwarding the complaint to that agency’s Office for Civil Rights or Section 508 Coordinator, as appropriate.  

· The [Complaint-Receiving Office] is responsible for notifying any office(s) to which it refers the complaint that the complaint is also being forwarded to or kept by any other offices and providing contact information of the relevant offices in order to facilitate coordination.  

· The [Complaint-Receiving Office] is responsible for timely notifying the Chief Information Office/Section 508 Coordinator of complaints received.

· The [Complaint-Receiving Office] is responsible for timely notifying the complainant that the complaint has been received and, if appropriate, of any other offices it has been forwarded to.
Section 508 Investigatory Office [Office of Equal Employment Opportunity/Office for Civil Rights or Chief Information Office/Section 508 Coordinator]

The [Section 508 Investigatory Office] is responsible for investigating and tracking the Section 508 complaint using the [Agency] procedures for handling complaints against the agency under Section 504 involving federally-conducted programs or activities.  Note:  the complaint process for federally-conducted programs under Section 504 may differ from the complaint process for federally-funded programs.  
[Insert Agency Section 504 complaint process or link here].
For purposes of a Section 508 complaint, timeliness of a complaint will be based on the date the complainant last attempted to access the EIT and found it to be inaccessible.
The investigation must determine: 
· whether the challenged EIT is covered by Section 508;

· whether the EIT complies with the Section 508 Standards applicable to the particular technology;

· whether an exception applies;
· whether compliance with the Section 508 Standards would require a fundamental alteration in the nature of a product or its components;

· whether, at the time the EIT was procured, developed, acquired, or used, it was an undue burden to make the EIT accessible (Note:  Section 508 requires that undue burden determinations be documented at the time of the purchase/development of the technology, so that documentation should be on file);
· If compliance was deemed an undue burden, was the information and data involved in the EIT made available to individuals with disabilities via an alternative means of access? 

· if the EIT is a commercial off-the-shelf product, whether, at the time the EIT was procured, a more accessible version was available in the commercial marketplace;
The remedies available for a violation of Section 508 are the same remedies available under Section 504, including making the EIT accessible, providing other injunctive relief, and payment of attorneys’ fees.  However, compensatory damages are not available against the federal government under Section 508 (Note:  claims by employees that also constitute a violation of Section 501 may give rise to claims for back pay and damages).  If the purchase, acquisition, development or use is in violation of the Section 508 requirements, the [Section 508 Investigatory Office], in consultation with the Chief Information Office/Section 508 Coordinator and/or Procurement Office, will determine an expeditious timeline for the purchase or remediation of the EIT to make it accessible, or for provision of the information and data involved in the EIT via an accessible alternative means.
The  [Section 508 Investigatory Office] is responsible for coordinating with the [Section 501 Office], the [Section 504 Office], and the Section 508 Coordinator/Chief Information Office to ensure all aspects of the complaint are investigated and to ensure that all remedies called for by the investigation are pursued and completed.
The [Section 508 Investigatory Office] is responsible for timely informing the complainant of the status of the investigation, attempting voluntary or informal resolution, as appropriate, and issuing formal and/or informal findings, as called for by [Agency’s] Section 504 complaint process.
Office of Equal Employment Opportunity (or other office responsible for Section 501 complaints)
A Section 508 complaint from a [Agency] employee (or an employee of another federal agency) may also constitute a complaint against the employer agency under Section 501 of the Rehabilitation Act for disability-based discrimination, such as failure to provide a reasonable accommodation.  For the purposes of this procedure, the [Section 501 Office] is responsible for 

· Accepting and investigating employment-discrimination complaints filed by current or former [Agency] employees and applicants for employment with [Agency], alleging a failure of [Agency] to comply with Section 501 of the Rehabilitation Act of 1973; 
· Coordinating with [Section 508 Investigatory Office] regarding the resolution of Section 508 employment-discrimination complaints;
· Ensuring remedies under Section 501 are made available to employees who have experienced a technology-related violation of Section 501.
Office for Civil Rights (or other office responsible for Section 504 complaints)
A Section 508 complaint from a member of the public may also constitute a complaint against the agency under Section 504 of the Rehabilitation Act for disability-based discrimination, such as failure to provide a reasonable modification of policies or failure to provide equally effective communication.  For the purposes of this procedure, the [Section 504 Office] is responsible for the following with regard to Section 508 non-employment-discrimination complaints: 

· Accepting and investigating non-employment-discrimination complaints filed by members of the public alleging a failure of [Agency] to comply with Section 504 of the Rehabilitation Act of 1973; 
· Coordinating with [Section 508 Investigatory Office] regarding the resolution of Section 508 non-employment-discrimination complaints;
· Ensuring remedies under Section 504 are made available to members of the public who have experienced a technology-related violation of Section 504.
D. Chief Information Office/Section 508 Coordinator 
For the purposes of this procedure, the Section 508 Coordinator/Chief Information Office is responsible for the following: 

· Providing technical assistance to the [Complaint-Receiving Office, Section 508 Investigatory Office, Section 501 Office, and Section 504 Office] regarding Section 508 issues; 

· Maintaining and providing to the [Section 508 Investigatory Office, Section 501 Office, and Section 504 Office] documentation (including undue burden documentation and market research) regarding EIT purchased by [Agency];

· Coordinating and implementing all necessary [Agency] actions prescribed by the [Section 508 Investigatory Office, Section 501 Office, and/or Section 504 Office] for resolving Section 508 complaints; 

· Providing non-accessible EIT information and data to individuals with disabilities through an alternate method of access, if appropriate; 

· Developing required reports and/or coordinating/completing required surveys on Section 508 complaints, and submitting the results for review as appropriate.
